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In this article, the author explains that fiduciary status under
ERISA does not binge on the exercise of discretion in some cases
because, under ERISA Section 3(21)(A), an entity thal exercises
any authority or control over the disposition of plan assels becomes
a fiduciary.

n Glynn v. Maine OxyAcetalyne Supply Co., the U.S. District Court

for the District of Maine observed that “one’s fiduciary responsibil-
ity under ERISA is solely attributable to his possession or exercise
of discretionary authority.”! Such a statement is consistent with cases
holding that discretion is the benchmark,? the hallmark,® the linchpin,*
the sine qua non,’ pivotal,® and the key determinant’ of fiduciary sta-
tus under ERISA.* However, as a matter of law, fiduciary status under
ERISA does not hinge on the exercise of discretion in some cases’
because under ERISA Section 3(21)(A), an entity that exercises any
authority or control over the disposition of plan assets becomes a
fiduciary.’® As the U.S. District Court for the Southern District of Texas
stated in In re Enron Corporation Securities Derivative, and ERISA
Litigation, “from a close reading of the literal language and structure
of the provision, [courts] conclude that where the person exercises
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any authority or control over the management or disposition of plan
assets, discretion is not required of a fiduciary.”!!

In Leimkuehbler v. American United Life, the Court of Appeals for
the Seventh Circuit recognized “that some imprecise language in our
prior decisions has generated confusion.”’? It referenced its decisions
in Hecker v. Deere & Co., in which the court had stated that “in order
to find that they were ‘functional fiduciaries,” we must look at whether
either Fidelity Trust or Fidelity Research exercised discretionary author-
ity or control over the management of plans, the disposition of the
plan’s assets, or the administration of the plan,””® and Poh! v. National
Benefit Consultants, in which the court stated that “at all events ERISA
makes the existence of discretion a sine qua non of fiduciary duty.”
The Seventh Circuit could also have referenced its decision in Schmidt
v. Sheet Metal Workers’ National Pension Fund, in which it stated that
“to be a fiduciary the individual or entity involved must exercise a
degree of discretion over the management of the plan or its assets, or
over the administration of the plan itself.””> Such expansive language
was not restricted to the Seventh Circuit. In Reich v. Lancaster,'® the
U.S. Court of Appeals for the Fifth Circuit emphasized that the deter-
minative inquiry in assessing whether one is a fiduciary under ERISA
is whether a person has exercised discretionary authority or control
over a plan’s management, assets, or administration. Even when focus-
ing upon the language in ERISA Section 3(21)(A)" that does not con-
tain the word discretion, authority, or control regarding disposition of
a plan’s assets, the U.S. Court of Appeals for the First Circuit in Cottrell
v. Sparrow, Jobhnson, & Ursillo, Inc.'® observed that “the meaning of
disposition is to be judged by companion words. Again, these words
indicate that the fiduciary exercise authority or control (i.e., discretion
or judgment over the disposition), not simply perform a transfer speci-
fied by the trustee.”

In Srein v. Frankford Trust Company," the U.S. Court of Appeals
for the Third Circuit, relying upon Webster’s Unabridged Dictionary,
provided a definition for the relevant terms of ERISA Section 3(21).
“Exercise” as a verb means to put into action, practice or use . . . to
discharge, perform. “Authority “means the power to determine, adju-
dicate, or otherwise settle issues or disputes; jurisdiction; the right to
control, command, or determine . . . a power or right delegated or
given. “Control” as a noun refers to the act or power of controlling,
regulation, domination, or command. Controlling means exercising
restraint or direction over. “Management” means the act or manner
of managing, handling, direction or control. “Disposition” means
arrangement or placing or final settlement of a matter. Finally, rather
than attempting to define plan assets, assets were defined as “items of
ownership convertible into cash; total resources of a cash or business,
as cash, notes and account receivables, securities.”
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DISCRETION UNNECESSARY

The courts that have held the discretion is not necessary under
the second clause of ERISA Section 3(21)(A) have focused upon the
structure of that section. In Leimkuebler v. Amer. United Life Ins. Co.,
the Seventh Circuit explained that “[tlhe concept of discretion is thus
integral for plan management, but is conspicuously missing when it
comes to asset management or disposition.”

In Board of Trustees of Bricklayers and Allied Craftsmen Local 6 of
New Jersey Welfare Fund v. Wettlin Assoc,* the Third Circuit stated that
subsection (1) of 29 U.S.C. § 1002(A)(21) differentiates between those
who manage the plan in general, and those who manage the plan
assets. These functions are set out in two clauses under subsection (i)
separated by the conjunction “or.” A significant difference between the
two clauses is that discretion is specified as a prerequisite to fiduciary
status for a person managing the ERISA plan, but the word discretion
is conspicuously absent when the text refers to assets.?? That Congress
established a lower threshold for fiduciary status where disposition
or control of plan assets was involved was not surprising to the Third
Circuit, given that “at common law fiduciary duties commonly attach
to decisions about managing plan assets and distributing assets to

beneficiaries. . . . The common law trustee’s most defining concern
historically has been the payment of money in the interest of the
beneficiary.”*

In IT Corp. v. General American Life Ins. Co.,* the U.S. Court of
Appeals for the Ninth Circuit stated that the “statute treats control over
cash differently from control over administration” in order to “assurle]
that people who have practical control over a plan’s money have fidu-
ciary responsibility to the plan’s beneficiaries. . . . Any control over
disposition of plan money makes the person who has the control a
fiduciary.”®

In FirstTier Bank N.A. v. Zeller,® the U.S. Court of Appeals for the
Eighth Circuit stated that ERISA Section 3(21)(A) imposes fiduciary
duties only if one exercises discretionary authority or control over
plan management but imposes those duties whenever one deals with
plan assets. To the court, “This distinction is not accidental — it reflects
the high standard of care trust law imposes on those who handle
money or other assets on behalf of another.”?

In Chao v. Day,”® the U.S. Court of Appeals for the District of
Columbia Circuit explained that its analysis that discretion is not
required to be a plan fiduciary under ERISA Section 3(21)(A) was
buttressed by the language of the statute. The discretion require-
ment, which is repeated twice in the first clause, “is conspicuously
absent altogether from the disposition clause. Instead, in order to
qualify as a fiduciary with respect to a plan’s assets, a person must
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simply exercise any authority or control over the management or
disposition.”®

In Briscoe v. Fine,* the U.S. Court of Appeals for Sixth Circuit elabo-
rated upon why the district court erred in requiring that the authority
over plan assets had to be discretionary:

This confusion stems from the differing language in the two adja-
cent clauses of ERISA’s definition of “fiduciary.” Under one clause,
a person is a fiduciary to the extent that he or she “exercises any
discretionary authority or discretionary control over the manage-
ment of the ERISA plan.” The second part of the same sentence,
however, confers fiduciary status upon a person to the extent that
he or she “exercises any authority or control respecting manage-
ment or disposition offthe plan’s] assets.” We will presume under
prevailing canons of statutory construction that Congress’ omis-
sion of the word “discretionary” in the second part of the sentence
was intentional, and that the threshold for acquiring fiduciary
responsibilities is therefore lower for persons or entities respon-
sible for the handling of plan assets than for those who manage
the plan.”!

In Coldesina, DDS PC Emp. Profit Sharing Plan and Trust v. Estate
of Simper,* the U.S. Court of Appeals for the Tenth Circuit commented
that in Congress’ “judgment and consistent with general trust law, par-
ties controlling plan assets are automatically in a position of confi-
dence by virtue of that control, and as such they are obligated to act
accordingly.”?

In Lopresti v. Terwilliger,** the U.S. Court of Appeals for the Second
Circuit pointed out the flaw in the analysis of the district court:

By focusing on whether the [defendants] were administrators of
the Funds . . . the District Court overlooked the fact that an indi-
vidual may also be an ERISA fiduciary by . . . [exercise[ing] any
authority or control respecting management or disposition of plan
assets.®

In April 2023, in Massachusetts Laborers Health & Welfare Fund v.
Blue Cross Blue Shield of Massachusetts*® the U.S. Court of Appeals for
the First Circuit joined its “sister circuits in concluding that even non-
discretionary control or authority over plan assets suffices to render a
person a fiduciary.” The court also stated that “every circuit to have
directly addressed the issue has concluded that ‘discretionary’ control
or authority is not required with respect to the management or dispo-
sition of plan assets.”*® However, the status of that principle in the U.S.
Court of Appeals for the Eleventh Circuit is unclear. In Leimkuebler,”
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the Seventh Circuit listed Herman v. Nationsbank Trust Co.** as one
of the cases holding that discretion was not an essential component
of fiduciary status in all circumstances, based upon the following lan-
guage: “The plain language of 1002(21)(A) clearly states that a person
is not a fiduciary unless he either has discretion or exercises authority
or control with respect to plan assets.”!

Similarly, in ITPE Pension Fund v. Hall,** the Eleventh Circuit held
that certain persons, including those who exercise any authority or
control respecting management or disposition of plan assets, have
fiduciary responsibilities to an ERISA fund.®® However, in footnote
1 in Chao v. Day, the District of Columbia Circuit Court wrote that
“to the extent that Useden v. Acker, 447 F. 2d 1563 (11th Cir. 1991),
imputes a discretionary requirement to the disposition clause, the
Court rejects it,” and in Perez v. Geopharma,* a Florida district
court did not rule on the issue on a defendant’s motion to dismiss.
In Carolinas Elec. Workers Ret. Plan v. Zenith Amer. Sols. Inc.,*> an
unpublished per curiam decision, the Eleventh Circuit declined to
rule on the issue.

Although ERISA fiduciary status is broadly triggered with any con-
trol over plan assets, as is generally true under ERISA, the fiduciary
status of an entity in the ERISA context is fact specific,® and the inquiry
in each case is granular, asking whether the entity is a fiduciary with
respect to the particular action in question.”” Thus, the lack of a discre-
tionary requirement with respect to the exercise of authority and con-
trol over the management or disposition of a plan’s assets “does not . . .
extend fiduciary status to every person who exercises mere posses-
sion or custody over[a plan’s] assets.”* Courts that have interpreted the
phrase “any authority or control” have concluded that having physi-
cal possession of plan assets is insufficient to incur fiduciary duties,
but having practical control of plan assets is sufficient.”* Fiduciary
authority must amount to more than mere possession or custody of
a plan’s assets.” Courts have concluded that a plain vanilla custodian
of plan assets, or one performing ministerial tasks for a plan, is not a
fiduciary,”* nor does ERISA consider as a fiduciary an entity such as a
bank “when it does no more than receive deposits from a benefit fund
on which the funds can draw checks.”*

Taking actions beyond those of physically holding assets does not
necessarily convert a non-fiduciary into a fiduciary. As the court stated
in Beddall v. State Street Bank and Trust Company, “A financial institu-
tion cannot be deemed to have volunteered itself as a fiduciary simply
because it undertakes reporting responsibilities that exceed its official
mandate.” In Nagy v. DeWise,>* the U.S. District Court for the Eastern
District of Pennsylvania explained that the mere practical ability to
act against an account holder’s instructions to prevent fraud cannot
constitute authority or control over plan assets. Otherwise, any bank
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holding plan funds would become a fiduciary by virtue of its ability to
place restrictions on an account in cases of potential fraud.

CONTROL

The control that a party must exercise to be an ERISA fiduciary
under the second clause of ERISA 3(21)(A) is practical control® or
meaningful control.>® In Santomenno v. TransAmerica Life Ins. Co.,”
the Ninth Circuit observed that the “withdrawal of predetermined fees
amounts to control respecting management or disposition of plan
assets in only the hollowest sense of control.”® Similarly, in McLemore
v. Regions Bank, the Sixth Circuit commented that “Regions withdrawal
of routine contractual fees constitutes no more an exercise of control
than any other account holder’s request effectuated by a depository
bank. Such transactions amount to control respecting management or
disposition of assets in only the hollowest sense.””

In Srein v. Frankford Trust Co.,”° the Third Circuit held that a party
will be found to be a fiduciary by virtue of exercising authority or con-
trol if it exercises “Undirected authority and control over plan assets,”
meaning that it did not act at the direction of a person or entity autho-
rized to give such direction.”* In Morgan and Oswood Construction
Company v. Nationwide Life Ins. Co., the U.S. District Court for the
Eastern District of Pennsylvania elaborated upon Srien:

When a non-fiduciary has no discretion under a policy or plan
document and acts at the behest of a person authorized under
said document, it does not become a fiduciary with respect to that
person’s authorized decisions. In contrast, where a non-fiduciary
acts at the request of a stranger to the plan’s assets, it may be
found to have exercised “undirected authority or control” over
those assets.®

In Chao v. Unique Holding Company, the U.S. District Court for the
Northern District of Illinois indicated that “case law makes clear that
any control over plan assets as for example check writing or other
authority on bank accounts holding such assets makes the party a
fiduciary regardless of whether any discretion is involved.”® Other
illustrations of the exercise of authority or control over the manage-
ment or disposition of plan assets include the return of contributions
to plan participants;* payments to plan subscribers;* being the sig-
natory and name on the account that held plan funds;*® a corporate
officer who withdrew plan funds for the company’s benefit;*” commin-
gling company assets with benefit funds and using them to pay com-
pany debts;* disbursing funds from a trust’s bank account;” handling
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a plan participant’s insurance premiums;® where contributions to a
plan are withheld by an employer.” In Chao v. Crouse,”* a party was
held to be a fiduciary where premiums paid by employers subscribing
to the plan were directly deposited into corporate bank accounts, and
Crouse and another party exercised authority and control over those
accounts.

In Trustees of the National Elevator Indus. Pens. Health Benefit
Educ. Elev. Indus. Work Pres. Fund v. Gateway Elevators, Inc.,”® a
district court provided a detailed breakdown of why a party was
a fiduciary as a result of exercising authority and control, namely,
because he:

()  Was responsible for authorizing the checks for the payment
of employee contributions and settlement funds to the Trust
Fund;

(i) Signed every check that made payment to the trust fund;

(iil) Was the president, only board member, registered agent, and
100% shareholder of the organization; and

(iv) Was the signatory to the collective bargaining agreement and
settlement agreements.

In Massachusetts Laborers Health and Welfare Fund v. Blue Cross
Blue Shield of Massachusetts, the First Circuit addressed the policy
implications of its holding that, even if working capital were treated as
a plan asset, Blue Cross Blue Shield of Massachusetts (BCBSMA) did
not exercise any authority or control respecting management or dis-
position of that amount. It found persuasive the argument of BCBSMA
and its amici that attributing fiduciary status to BCBSMA on these facts
could interfere with its business model. It explained that the appellant
“contracted with BCBSMA primarily to take advantage of its network
of providers with whom BCBSMA negotiates discounted rates in vol-
ume. . . . If BBSMA were required to adhere to strict fiduciary duties in
the interests of individual plans, it arguably would need to restructure
its networks and procedures based on the needs of each plan, under-
mining its ability to act in the overall interest of its book of business.””
It quoted from the Sixth Circuit’s decision in DeLuca v. Blue Cross Blue
Shield of Michigan:”

The financial advantage underlying [a TPAJ's rate negotiations
arises from the market power that [the TPA] has as a large pur-
chaser of health care services . . . if, however, [the TPA] would be
required to negotiate solely on a plan-by-plan basis, as a practical
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matter its economic advantage in the market would be destroyed,
damaging its ability to do business on a system wide basis, ulti-
mately to the plan beneficiaries’ disadvantage.”

Further, a finding that fiduciary arrangements stems from this type
of arrangement could lead TPAs to increase their fees to account for
the imposition of fiduciary obligations.

Amici for the appellant contended that allowing TPAs and insurers
to be non-fiduciaries perpetuated various anti-competitive practices,
in contracts with plans. The First Circuit did not doubt “that such
practices can harm plans and their participants, nor do we question
that ERISA could potentially offer relief for these harms. Nevertheless,
these concerns cannot override the statutory language.””’
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